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STATEMENT OF FACTS

THE FACTS

The applicant, E.B., is an Austrian national who was born in 1947 and lives in Austria. He is represented before the Court by Mr H. Graupner, a lawyer practising in Vienna.

A.  The circumstances of the case

The facts of the case, as submitted by the applicant, may be summarised as follows.

On 1 December 2004 the Vienna Regional Court convicted the applicant i.a. of having committed sexual acts with minors under the age of 14 (Article 207 of the Criminal Code) and with adolescents under 16 years of age who were not mature enough to understand the act, taking advantage of this immaturity (Article 207 b of the Criminal Act), and sentenced him to three years imprisonment. The court took three previous convictions in 1982, 1999 and 2001 under a former Article 209 of the Criminal Code, which penalized homosexual acts with consenting adolescents within the age bracket of 14 and 18, as an aggravating circumstance which increased the statutory level of punishment.

On 22 March 2005 the Supreme Court rejected the applicant’s plea of nullity and the Vienna Court of Appeal dismissed his appeal with decision of 3 May 2005.

The applicant filed an application with the European Court of Human Rights which was declared inadmissible (application no. 20149/06).

On 27 April 2006 the Korneuburg Regional Court, having regard to the applicant’s previous convictions, in particular his convictions under Article 209 of the Criminal Code, dismissed a possible earlier conditional release.

On 16 May 2006 lodged an appeal against this decision, complaining similar as he did in this application.

On 13 June 2006 the Vienna Court of Appeal dismissed the applicant’s appeal against this decision.

B. Relevant domestic law and background

Section 46 of the Code of Criminal Procedure, as in force at the relevant time, reads as follows:

(Original German text)

Bedingte Entlassung aus einer Freiheitsstrafe
(2)  Hat ein Rechtsbrecher zwei Drittel der im Urteil verhängten oder im Gnadenweg festgesetzten zeitlichen Freiheitsstrafe, mindestens aber drei Monate verbüßt, so ist ihm der Rest der Strafe unter Bestimmung einer Probezeit bedingt nachzusehen, es sei denn, daß besondere Gründe befürchten lassen, der Rechtsbrecher werde in Freiheit weitere strafbare Handlungen begehen..

(3)  Bei jeder Entscheidung über eine bedingte Entlassung sind die Person des Rechtsbrechers, sein Vorleben, seine Aussichten auf ein redliches Fortkommen und seine Aufführung während der Vollstreckung sowie der Umstand zu berücksichtigen, ob es aus besonderen Gründen der Vollstreckung des Strafrestes bedarf, um der Begehung strafbarer Handlungen durch andere entgegenzuwirken. Gegebenenfalls ist die bedingte Entlassung nur in Verbindung mit anderen Maßnahmen auszusprechen.

(English translation)
Conditional release of a prisoner
(2)  If an offender has served two thirds of the term of imprisonment sentenced to by a judgment ..., however at least three months, the remainder of the prison sentence shall be suspended on probation unless there are specific reasons to expect that this person would commit criminal offences while at liberty.

(3)  A decision about the conditional release of an offender must be based on the examination of his personality, his past life, whether it can be expected that he would lead a law-abiding life in the future, his conduct while serving prison sentence. Further, it must be taken into account whether there are specific reasons which make it make it necessary that the full term of imprisonment is served in order to prevent others from committing similar offences. Where appropriate the conditionally release shall be granted in combination with other measures.

For a description of further relevant domestic law see application no. 38357/07.
COMPLAINTS

The applicant complains that the Austrian Courts took the convictions under Section 209 of the Criminal Code as an aggravating circumstance and a reason to refuse a possible conditional release even though the European Court of Human Rights had found this provision to be discriminatory and the Austrian Constitutional Court had it annulled. He relied on Articles 5, 6 and 8 read in conjunction with Article 14 of the Convention.

He submits in particular that even the conviction in 2004 was unlawful and in violation of the Convention because the courts took previous convictions under Article 209 of the Criminal Code as an aggravating circumstance. Therefore, the Austrian courts not only failed to put an end to this ongoing violation by granting an earlier release but, by refusing early release, violated the Convention again.
QUESTIONS TO THE PARTIES
1.  Did the applicant suffer discrimination on the ground of his sex or other status, contrary to Article 8 of the Convention read in conjunction with Article 14 because of the Austrian courts’ decisions, taking previous convictions under Section 209 of the Criminal Code as an aggravating factor and a reason for refusing conditional release? (Reference is made to the Court’s judgements in the case of L. and V. v. Austria, nos. 39392/98 and 39829/98, ECHR 2003‑I, Landner. v. Austria, no. 18297/03, 3 February 2005, H.G. and G.B. v. Austria, nos. 11084/02 and 15306/02, 2 June 2005 and others)

2.  Was the applicant deprived of his liberty in breach of Article 5 § 1 of the Convention?
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